TOWN OF LEE, MASSACHUSETTS
PUBLIC MEETING NOTICE

HAY 5 ru3:15 Planning Board

Date of Meeting: May 10, 2021 Time of Meeting: 6pm

Per Governor Baker’s order suspending certain provisions of the Open Meeting
Law, G.L.c. 30A sec. 20, this meeting will take place virtually via ZOOM

Web Address to Join Zoom Meeting

https://usOZweb.zoom.us/j/87354590257?pwd=SprthRNGxHOGhoWCtMNUIiRGhNdzO9

Join Zoom Meeting

Meeting ID: 873 5459 0257

Passcode: 289816

One tap mobile

+16455588656,,87354590257#,,,,*289816# US (New York)
+13017158592,,87354590257#,,,,*289816# US (Washington DC)

Dial by your location
+1 646 558 8656 US (New York)
+1 301 715 8592 US (Washington DC)

AGENDA

=

Call to Order (Pursuant to MGL ¢ 30A s20, | am hereby informing all attendees that a
video and audio recording is being made of the meeting)

o .

Approval of Minutes — April 26, 2021

3. Public Hearing — 525 Woodland Road

4. Discussion — 645 Pleasant Street, Public Hearing Request

5. Sign Permits

6. General Code Legal Analysis Chapter 199 and By-Law discussion
7. Any topic that the chair could not reasonably anticipate

Adjourn

REC'D LEE TOWN CLERY
WAY5°21pu3i15



HunTER, GRAZIANO & D1SanTis, PC.
“®@> Attorneys at Law osie

Ten Park Place, Post Office Box 337,

Don C. Hunter, Esq.* Lee, Massachusetts 01238
John W. Graziano, Esq.* Tel 413 243-0789
Lindsay D. DiSantis, Esq.’ Fax 413 243-0213

www.berkshirelawyers.com

February 25, 2021

Lee Selectboard
Attn: Chairperson
32 Main Street
Lee, MA 01238

RE: 525 Woodlawn Road
Assessor’s Map 2 Lot

Dear Chairperson:

Pursuant to Mass. Gen. L. ch. 40A, sec. 5, ] am writing on behalf of Thomas M. and
Steven A. Garrity, co-owners of the above referenced premises, to initiate the petition for a
zoning amendment changing the district designation for the above referenced property from

Conservation/Residential to Industrial.

Please submit this request to the Planning Board for its scheduling of a public
hearing on the matter.

If you have any questions, please don’t hesitate to contact me.

Respectfully submitted, .
Hunter, Graziano & DiSantis, PC.

By:

John
Attor

cc Barbara Garrity
Jeremia Pollard, Town Counsel
(both via e-mail only)

* Of Counsel

* Also Admitt
ed In N.Y. ¢ Certified Mediator



GARRITY ZONING MAP AMENDMENT RE UEST
— e YAF AMENDMENT REQUEST
THE REQUEST MEETS THE LEGAL REQUIREMENTS FOR A
ZONING MAP AMENDMENT
=== DAL AMENDMENT

original ordinance was enacted that the public health, morals, safety and welfare
would be promoted if g change were made in the boundaries or in the regulations
prescribed for certain districts.”

In this case, the 2.6 acre Garrity property is surrounded by property owned by
GE subject to a WMECO electric line transmission Right of Way (See, Survey,
Exhibit “A”), and the Hells Angels MC clubhouse and another small GE property

Way Use as Industrial. On April 28, 2021, GE purchased the 75.009 acre
property which completely boxes in the Garrity property for $6,200,000.00
(See Deed Exhibit “B”) That Property is currently used very similarly to the Garrity

The Town of Lee and Lenox and many construction projects and public works
departments in the county and their taxpayers and citizens benefit greatly from this
site. See emails from Lee and Lenox DPW Superintendents affirming the value of
this site to municipal DPW operations - Exhibit “C.” The site and amending the
Zoning Map as requested benefits the public safety and welfare, saving significant

Garrity Zoning Amendment Request l]Page



on this site. This site eliminates significant traffic, pollution and noise on Main Street
in Lee and saves the Town, and its tax payers, a significant amount of money. There
is also a clear environmental benefit from recycling and reusing these construction
materials within our Town and Berkshire county.

THE PROPOSED CHANGE WOULD NOT CONSTITUTE “SPOT”
ZONING

Exhibit “D” for the Town Counsel Materials, The requested change clearly is not
“arbitrary and unreasonable.” Also, “[Tlhe odds are quite strong that a

municipality’s decision wi]l not be invalidated.” See. Zoning Handbook Exhibit “D,
p. 94,

Lots larger than 2.0 acres such as the Garrity lot are almost always deemed
and found not to be “spot” zoning (17 of 19 cases where held for the municipality

and upheld zoning changes for Lots larger than 2 acres). See, Zoning Handbook
Exhibit “D, p. 94-95.

ADDITIONAL SAFEGUARDS EXIST
=== AT LG UARDS EXIST

of any Special Permit. Therefo, » applicant believes that the Planning Board should
favorably report out and pass along to the town meeting representatives this request

Garrity Zoning Amendment Request 2|Page



required and will limit and give ample opportunity to raise and address concerns
about any potential deleterious impacts of the zoning amendment. To not pass along
would be to short circuit the statutory process.

THE SCENIC ROAD LAW IS SPECIFICALLY NOT APPLICABLE TO
THIS MATTER

The Scenic Road Law, Wetlands, environmental and other concerns raised
are not legally relevant to the requested change; they are stand alone, non-zoning
land use safe guards not effected by the Proposed change. In fact, the Scenic Road
Act only applies to changes to “cutting of trees, or alterations to stone walls.” Trees
or stone walls “outside the limits of the road are beyond the reach of the statute.”
“The statute specifies that only changes ‘done with respect to the scenic road is
governed.”” See, Zoning Handbook, Exhibit “D” p. 613,

The change of zoning does nothing to effect, limit or obviate the need ro
comply with these or any other non-zoning land use laws. They are simply a red
herring in this particular process and a fundamental misunderstanding of the law
that applies for this specific matter.

For all the above reasons, the Planning Board should favorably report the

requested zoning amendment out to the Town Meeting representatives for their vote
at the upcoming Town Meeting,

Garrity Zoning Amendment Request 3|Page
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Bk: 06897 Pg: 132

Berkshire Middle District Registry of Deeds

Electronically Recorded Document

This is the first page of the document - Do not remove

Recording Information

Document Number ;976528
Document Type " DEED
Recorded Date : April 28, 2021
Recorded Time 1 04:00:16 PM
Recorded Book and Page - 06897 /132
Number of Pages( including cover sheet) :§

Receipt Number 2165489
Recording Fee {including excise) 1 $28,427 .00
MASSACHUSETI'S EXCISE TAX

Middle Berkshire ROD 001

Date: 04/28/2021 04:00 PM

Ctri# 041012 28139 Doc¥# 00978528
Fee: $28,272.00 Cons: $6,200,000.00

Berkshire Middle Districe Registry of Deeds
Patricia M. Harris, Register
44 Bank Row
Pittsfield, MA 01201
413-443-7438

herkshiremidd]edeeds.com
—~Siremiddledeeds.com



, Locus: off Willow Hiii Road and Woodland Road, Lee, Massachusetts

Bk: 06897 Pg: 133

IT MD

THE LANE CONSTRUCTION CORPORATION, a Connecticut corporation
registered to conduct business in Massachusetts, with o principal place of business at 90
Fieldstone Court, Cheshire, Connecticut 06410 (“Grantor™), for consideration paid in the
amotnt of Six Million, Two Hundred Thousand and No/100 Dollars ($6,260,000.00)
grants to GENERAL ELECTRIC COMPANY, a New York corporation registered to
conduct business in Massachusetts, having an office and place of business a1 § Neeco Street,
Boston, Massachusetts 02207 (“Grantee™), with QUITCLAIM COVENANTS, the land
with improvements thereon, situated in the Town of Lee, Berkshire County, Commonwealth
of Massachusetts, as described in Exhibit A, attached hereto and made a part hereof,

This conveyance does not constitute a sale of all, or substantially all, of the
Grantor’s assets located in the Commonwealth of Massachusetts.
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EXHIBIT A

A centain parcel of land, situated westerly of Woodland Road and northerly of
Willow Hill Road in the Town of Lee, Berkshire County, Massachusetts, being that lot
numbered 1, containing 75.009 acres (the “Premises”), shown on a plan prepared for The
Lane Construction Corporation by Hill Engineers, recorded on December 19, 2019 with the
Berishire Middle District Registry of Deeds at Plat Fi

Together with an easement, running with the land, thiﬁy (30) feet in width, for
vehicvlar aceess over, upon and across land of Eurovia Atlantic Coast, LLC, extending from
Willow Hill Road 1o the Premises, as referenced in the deed from the Grantor herein,
recorded in Book 6567, Page 281, and as amended by a First Amended Basement recorded
herewith.

Subject to the rights, easements and interests described in the deed from Berkshire
Blacktop, Inc, recorded December 19, 1968 with the Berkshire Middie District Registry of
Deeds in Book 868, Page 373.

Being a portion of the premises conveyed by deed from Berkshire Blacktop, Inc. to
the Grantor herein, recorded December 19, 1968 with the Berkshire Middle District Registry
of Deeds in Book 868, Page 373.

[Signature Pages Follow]



Bk: 08897 Pg: 135

Executed as a sealed instrument this .2 2 day of April, 2021.

The Lane Construction Corporation,

AConn@cnt Corporation
By: %Zﬁ/-

Mark A. Schiller
its: President

A
Witness: .

Printed Name:_ Partricia A.Dele kTta

Witness: '\\-l\wn. 2rgll \-‘\ a:.u-fn
| 2

Printed Nam:_ﬂnﬁgmég,__

STATE OF CONNECTICUT
COUNTY OF N ew Vaue [T 5. ClnesW e

Onthis 22 dayof N ~ci\ 20 1, before me, the
undersigned notary public, personafly appearcd Mark A. Schiller, President of The Lane
Construction Corporation, and proved to me through satisfactory evidence of identification,
being:

o driver’s license or other state or federal government document bearing a photographic
image, or

@iy own personal knowledge of the identity of the signatory

to be the person whose name is signed on the preceding or attached document, and
acknowledged to me that he signed it voluntarily for its stated purposcs as President of The

Lane Construction Corporstion.
o Q.0
0

., RfA. wASi
Notary Public: s NoTaRY PuSsLIEESKY
My Commission Expires:wmnmiugch?g%gl%ye‘r:g{ 023



Bk: 06887 Pg: 136

lixecuted as 4 sealed instrument this QQ\ Lday ol April, 2021,

The Lane Construction Corporation,
A Connecficut Corporation

By: ChuQ o

Chelsea C, Abbott

Its: Treasurer

winess__ o Zaatse Bl

Printcd Name:__Fatricis H. Delekra

Witness:

e Mirande,

Printed Wame:

STATE OF CONNECTICUT
cOUNTY OF Meaw Vawven s Clatgnire

On this _&;da)’ of A o) 20_2\ , before me, the
undersigned notary public, personally appearcd Chelsea C. Abboti Treasurcr of The Lane
Construction Corporation, and proved to me through satisfactory cvidence of identification,
being:

o driver’s license or other state or federal government document bearing a photographic
image, or

prfny own petsonal knowledge of the identity of the signatory

to be the person whose name is sighed on the preceding or attached document, and
acknowledged to me that she signed it voluntarily lor its stated purposes as Treasurer of The

Lane Construction Curporation.
Sl Wi,

Nolary Public: RIA. WASH E
SR EERTE ,ﬂb Nomnvm‘};uc SR

My C ission Expircs: STATE OF CONNECTICUY
y Commission Expires: oo es bt 31,208

Berkshire Middie Regisiry of Deeds - END OF DOCUMENT



WNECD QIGkr oF Way DESISHATION

http:/hnapublicacc&ss.tylerhostnet/Datafets/PrintDatalet.aspx?pin

12 08 RHT o Wiy (44%)

722 WOODLAND RD

Public Search

Papge dataleteldatalet.aspx?mode=agﬂculwre hot registered
PARID: 1500020000000120
WESTERN MASS ELECTRIC CO

1 Ay

Property Information

Property Location;

Class:

Use Code (LUC):
District:

Deeded Acres:
Square Fegt:

Owner

Owner
WESTERN MASS ELECTRIC CO

Owner History

Co-Owner City
PROPERTY TAX DEPT HARTFORD

Address
P O BOX 270

State  ZipCode  Deed BookPage
T 06141

Tax Year
Owner:
Co-Owner:

City

Address:

State:

Zip Code:

Deed Book/Page

!
WESTERN MASS ELECTRIC cO
"--".‘ Ty ‘ DEPT
HARTFORD
P O BOX 270
cT
06141
/

Land

Land
T Land Cod|
Line # Land Yype e (Class

1 A-ACREAGEP-PRIMARY  423-BLECTRIC
TRANSMISSION RIGHT-OF -
WAy
423-ELECTRIC
musmssmn RIGHT-OF-
3 A-ACREAGE U-UNDEVELOPED 423-ELECTRIC
TRANSMISSION RIGHT-QF-
WAY
-

2 A-ACREAGE R-RESIDUAL

Total;

Printed on Tuesday, May 4, 2021, at 2:04:17 PM EST

Chap

Infl  Infl2 Infl 2 Bm”amﬂssemu

% Reason Rate Value Value

72,300

Squrare CH61B [nfl
Feet Acves Suppn % % Reason

43,560 1.00 N S0 RS 144,600

217,800 5.00 N S0 RS 2,200 5,500

5662801300 N 50 RS 1,300 8,450

0 86,250



EXHIBIT C



Don Hunter

s
From; Tracy Garrity « __
Sent; Thursday, June 25, 2020 12:38 PM
To: Don Hunter
Subject: FW: LB Corporation Steve Garrity

——— e

From: Alan Zerbato [malrto:AZemaio@bown.lee.ma.us]

Sent: Tuesday, June 23, 2020 7:44 AM L 13 D pw
To: TAGarrity@verizon.net

Subject: RE: LB Corporation Steve Garrity

Steve/Tom Garrity,

I want to thank you for letting us dispose of recyclable material at this site when doing past projects, This will deficiently
add time and cost for when doing future projects .

Thanks again,

Alan Zerbato

Lee DPW

From: Tracy Garrity -
Sent: Monday, June 22, 2020 4:00 PM

To: 'William J. Gop' <Ienoxdpw@townoﬂenox.com>; Alan Zerbato <AZerhato@town.lee.ma.us>; 'Highway'
<highway@townofstockbridge.com>

Cc: Steve Garrity < ¥ Thomas M. Garrity « ’ o
Subject: LB Corporation Steve Garrity

To; Al Zerbato, Len Tisdale, Bill Gop,
Due to a ceased and desist order from the Town of Lee Buildi ng Inspector stating there is a com plaint issued by
Peter Bloom stating the misuse of property on 525 Woodland Road Lee,
The Town of Lee, Lenox, Stockbridge DPW will have to reframe from bringing material to the site effective
immediately. We know this will bring extra cost of disposal to the town. Our hand are tied on this issue.

Thank you
Steve Garrity
Tom Garrity

Tracy A. Garrity
LB Corporation
General Contractor

-
9

(«
' §

When writing or responding, please remember that the secretary of State's Office has determined that email is a
public record. This communication may contain privileged information, If you are not the intended recipient, or

1



Don Hunter

From: Tracy Garrity - -_—

Sent: Thursday, June 25, 2020 12:38 PMm
To: Don Hunter

Subject: FW: LB Corporation Steve Garrity

Steve asked me to forward the Bijl Gop and Al Zerbato emails

Thanks Tracy

Tracy A. Garrity
LB Corporation
General Contractor

From: William J. Gop [maiito: lenoxdpw@townoﬂenox.com]
Sent: Wednesday, June i4, 2020 12:51 pm
o

T
Ce:

Subject: Re:fl'.'B-Corporation Steve Garnty

Good Afternoon,

LENXK DPW

I'msorry to hear that. Hopefully it can be resolved quickly for all of our sakes. It is very convenient:

with cost savings for us, .

Thank you for letting us know,

William J. Gop,

Superintendent

Lenox Department of Public Works
275 Main Street

Lenox , MA 01240

(413) 637-5525

fax (413) 637-5529

www.townoflenox.com
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HANDBOOK OF
MASSACHUSETTS
LAND USE AND
PLANNING LAW

Zoning, Subdivision Control,
and Nonzoning Alternatives

Second Edition
Mark Bobrowski

ASPEN LAw & BUSINEsS

A Division of Aspen Publishers, Inc.
New York Galthersburg
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been repeatedly

339, 362 (1973). On
case ﬂlc town's tax

' pot
- C1. 603, 606 (1998).
£¥. Board of Selectmen

SlbT 20mr6

ZONING AMENDMENTS § 3.04[C]

held to violate the “uniformity” requirement contained in Mass. Gen. L. ch. 40A,

§ 4} |s
was succinctly stated in Leahy v. Inspector of Build-
ings of New Bedjord,™ ne of the earliest decisions in this genre:

A city council is empowered to groend 8 pring il
mmﬁimﬂ'm surroundins Eroioc

e Onlinence wWas

, Sal ety By

regulations prescribed for certain districts; but mere economic gain to the
owner of a comparatively small area is not sufficient cause to involve an exer-
cise of this amending power for the benefit of such owner.

In effect, spot zoning occurs where one ot or a small arca has been singled out
for u'ear;inent less onerous than that imposed upon nearby, indistinguishable prop-
erties.! .

The court now favors a balancing test to assess a spot zoning challenge.
Changes to the nej or arca are certainly relevant and important facts,
but they are not controlling.”® “It is not {even] necessary to find a substantial
change in the locus to support a change in its zoning classification.” " Similarly,

Bl to al Sioore 4 nnoins 0

i
= Several new factors have been added to the mix. In assessing spot zoning
challenges, it is quite proper to consider the effect of the zoning change on the

municipality as a whole.™ This is especially important where the growth of the

"’“Anyzonhgordinmmby-hwwhichdividesdﬁesmdmwnsintodislxictssha!lbeunifonn
within the district for each class or Xind of structures or uses permitted.” Mess, Gen. L. ch. 40A,
§ 4 (1990). See Canteen Corp. v. City of Pittsfield, 4 Mass. App. Ct. 289, 293 (1976). Canteen cites
theunifmmhyprovisionofﬂ:eoleoningEnabﬁngAct.fmlyinMas.GmL.ch.40A.§2,
as does Schertzer v. City of Somerville, 345 Mass. 747, 751 (1963), and Shapiro v. City of Cam-
bﬁdse.340Mass.6$2.658(1960).Despiteminorchangesinlanguage,thueislitﬂedonbtdnta

similar sesult is under the current law.
115 308 Mass. 128, 132-133 (1941).
g at 134,

" Raymond v. Commissioner of Pub. Works of Lowell, 333 Mass, 410, 413 (1956).
19 Cohen v. City of Lyny, 333 Mass. 699, 704 (1956).
10 Raymond v. Building Inspector of Britfield, 3 Mass. App. Cu. 38, 42 nn.3 & 4 (1975). See

also Fabiano v. City of Boston, 49 Mass. App. Ct. 281 (2000).
" fown of hiarbishend v. Resonilial, 316 Mass. 124, 126 (1044). “The invalidiey of “syf sonind
rim-

depeads upon more than the size of the “ipot + See also Raymond v. Building Taspecior of Brim
; . App. T, 38, 42 (1 5);1.annerv.BoasdoprpealofTewksbmy,348Mass.220.
229 (1964).
122 |_anner v, Board of Appeal of Tewksbury, 348 Mass. 220, 228-229 (1964); Cohen v. City of
'g{,;“" 333 Mass, 699, 704 (1956); Rando v. Town of Narth Atileborough, 44 Mass. App. Ct. 603,
(1998).
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§ 3.04[C} MASSACHUSETTS LAND USE AND PLANNING LA

—

at single out a parcel of land
for more restrictive treatment than other parcels in the .same Zoning district as
Spot zoning. In effect, this js “reverse spot Zoning” because the singling out of
the parcel does not result in any benefit to its owner. 7 The amendment actually
Causes an economic loss, since the land uses avai

lable on the site are restricied
1In comparison to neighboring properties. For €xample, in Schertzer v, City of Som-

goustospotzoning,theappealscomhasnomdthmit

the principal of uniformity.” ' The same balancing test i

8 used in assessing such
challenges.

ions resulted in invalidation; of the
nine decisions characterized a3 reverse spot zoning, five resulted in invalida-
tion.

Second,whilecaselawholdsthatthesizeofﬂqmonedparcelisnotcon-

12 Rosko v, City of Marlborough, 355 Mass. 51, 53 (1968); Durand v. Superintendent of Pub.
Bldgs. of Fall River, 354 Mass, 74, 77 (1968),

1 Natioual Amusements v. City of Boston, 29 Mass. App. Cr 305, 310-311 (1990,

1% Qe eg., Raymond v, Commissioner of Pyb, Works of Lowell, 333 Mass. 410, 412 (1956).

1% See, e.g., Schertzer v. City of Somerville, 345 Mass, 747, 743-749 (1963); Shapiro v, City |
of Cambridge, 340 Mass. 652, 658-659 (1960).

i in
%345 Mass. 747 (1963).
% Cangeen Carp. v. City of Fitsfield, 4 Mass, App. Ct. 289, 293 (1976). See also Nectow v.
City of Cambridge, 260 Mass. 441 (1927), rev'd, 277 U.S. 183 (1928). The facts of Nectow place
that landmark decision in this category of i

rezonings,
1% Crall v. City of Leomtinster, 362 Mass. 95, 100 (1972).
94
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‘where tbr. size of the paroel was“Ess than two acres (or the amendment involved
reclassification of a small area consisting of one to three lots), only 10 of 17 spot-
joning decisions and one of two reverse spot zoning decisions were upheld by
he court. These considerations as to size apply even when more than one lot is
= zoned. 132
~  Third, the location of the lot relative to differently treated properties is cru-
ial. Rezoned lots located on the border of districts are probably properly located
b cither and are therefore difficult to successfully challenge.' While the court
has wamned against “[n)ibbling at the edges of cstablished districts,”* Table
'3-2 reveals that, of the eight challenges involving border lots, seven resulted in
decisions favoring the municipality. On the other hand, where the lot is surrounded
by differently treated propertics, the amendment is less likely to survive review.'®
'The fact that the land is undeveloped is also a relevant factor.'
Fourth, the recommendation of the p board'” carries some persuasive
‘weight, at least where the board recommended approval of the amendment. Of
the 17 decisions where a favorable planning board recommendation could be dis-
‘cerned, only three held that the ordinance or by-law was invalid. On the other
hand, where the planning board did not endorse the change, the court apparently
“disregarded this as a factor; of the seven decisions involving an unfavorable rec-

- ommendation, only three resulted in invalidation.
Finally, and quite predictably, zoning amendments enacted to benefit a gov-

Wmmmwmmmm
: erc spot zoning is alleged, the challenger has the burden of proof. “To

. sustain that burden they must prove facts which compel a conclusion that the
‘question whether the amendment falls within the enabling statute is not even fairly
debatable.”'® The court has characterized this burden as “heavy.” "

“'Thmmtwospummgdmmsmwhphmﬁotdsmofmemmedismwmin-
sble from the reported facts, and they are not included in this analysis

22 Sullivan v. Town of Acton, 38 Mass. App. Ct. 113, 115 (1995)

15 Martin v. Town of Rockiand, 1 Mass. App. Ct, 167, 169 (1973).

% Peters v. City of Westficld, 353 Mass. 635, 639 (1968).

' Caputo v. Board of Appeals of Somerviile, 331 Mass. 547, 549 (1954); Whittemore v. Building
Inspector of Falmouth, 313 Mass. 248, 249 (1943).

1% Sullivan v. Town of Acton, 38 Mass App. Ct. 113, 116 (1995).
‘”Suﬁsmm]fmndncmhnoflhnmwrquwminmnmgnmmdmmt&

™ See, e.g., Gilmore v. City of Quincy, 346 Mass. 22, 25 (1963) (rezoning to locate municipal
incinerator); Lamarre v. Commissioner of Pub. Works of Fall River, 324 Mass. 542, 545 (1949)
{rezoning to benefit Fall River Housing Authority).

™ Crall v. City of Leominstes, 362 Mass. 95, 103 (1972). Spot-zoning challenges are not appro-
pnudthghxbefmtheboudoprﬂl&whchhunopowum “nullify ects of the local legisla-
tive body.” Bearce v. Zoning Bd. of Appeals of Brockton, 351 Mass. 316, 319 (1966). S2e § 3.05
for the usual procedural route in a spot zoning suit.

“ Crall, 362 Mass. at 103.
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SCENIC ROAD (AW

§ 19.05 MASSACHUSETTS LAND USE AND PLANNING LAV

§19.05 SCENIC ROADS

Mass. Gen. L. ch. 40, § 15C authorizes a municipality, upon recommenda
tion of its planning board, conservation commission, or historical commission, t
designate “scenic roads.”'” Any road in the city or town, other than a state num
bered route or highway,' is eligible for such designation."! The purpose of th
statute is to provide for planning board review of the cutting or removal of tree
or the alteration of stone walls incidental to work on the scenic road.

[A] Legislative History

By 1973 Mass. Acts 67, the Legislature first enacted Mass. Gen. L. ch. 40
§ 15C. Then 1979 Mass. Acts 552 added the provision in paragraph two requiriny
consolidation of hearings with the tree warden where public shade trees regulate
by Mass. Gep. L. ch. 87 are also involved.’? Next, 1985 Mass. Acts 384 adde«
the proviso to the end of the first paragraph regarding numbered routes entirely
contained in one municipality. Finally, 1989 Mass, Acts 360 added the penalty
clause to the end of the second paragraph.

[B] Municipal Powers

Afier a soad has been designated as scenic,' the planning board is delegatec
certain limited powers by the statute. Any “repair, maintenance, reconstruction
or paving work™ done with respect to the scenic road that entails cutting or remova
of trees,” or tearing down or destruction of stone walls is subject to planning
board review. A public hearing must be held on the application to cut trees o
alter walls, after strict notice requirements have been met.™

Although the statute is silent on point, the planning board presumably ha
the power to condition or deny an application to cut or remove trees or alter ston
walls-along a scenic road.

The relative obscurity of the statute often results in a failure to comply wit

12 The statute is silent as to a definition of the term “scenic road.”

13 1n the rare case of 2 numbered route entirely within one municipality, even that road may !
designated scenic, as long as no part of the route is owned or maintained by the Commonweall
Mass. Gen. L. ch. 40, § 15C, ¥ 1.

19 Sgveral towns have designated alf roads as scenic, Leverstt is an example.

%2 See § 19.06. R

3 The statute does not indicate any procedures for such designation. Presumably, a town meeti
or city council vote s required, with a simple majority sufficient for designation.

' The statute does not detail those trees worthy of protection. Some municipalities have specif
that only trees of a certain caliper, at a specified height above ground level, are protected, Mumicip:
ties are advised to establish & policy as to those trees covered by the statute.

1% The notice requirements are consistent with the requirement for a zoning hearing. See § 10
for a discussion of notice in this context.
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its terms. Municipalities are advised to refer to Mass. Gen. L. ch. 40, § 15C in
.08 zoning and subdivision regulations to inform landowners of its jurisdiction.
upon recommendg.

L ; In Young v. Town of Royalston,™ the trial court ruled that the power of the
ical commission, o selectmen to order the removal of trees pursuant to Mass, Gen, L.ch. 87, § 5 does
er than a state nupy- Dot trump the planning board's authority to regulate scenic roads pursuant to Mass.

The purpose of the - Gen. L. ch. 40, § 15C. Both approvals are required where applicable.

or removal of treeg
mic road,

[C] Exemptions

ass. Gen. L. ch. 40,
graph two requiring
1ade trees regulated
38. Acts 384 added

PUrposes 1s not within Mass. Gen. L. ch.

m

ered routes entirely adSIac Uees 1o aintenance
) added the penalty 40, § 15C. Howev .suchu'lnmingmightbccovuedby Shade Tree Act, Mass.
' Gen. L, ch. 87. :
RSO0 e xeach of Uie statuta Th T
Jvith respect [to]” the scenic road 1s go

1 board is delegated .. . *

1ce, rectl)snstr:fﬁon,' : D] Judicial Review

3 cutting or removal .. 2, . P .. .
subject o planning The statute is silent on Judicial review of a planning board decision to condi

tion or deny an application to cut or TEmOve trees, or to alter a stone wall, along
a scenic road, Similarly, no provision of Mass, Gen. L. ch. 40, § 15C grants stand-
ing to nearby owners or property on the scenic road to contest the written consent
of the planning board to alter such features,

In the ahsence of Statutory guidance, judicial review of planning board deci-
sions should be available pursuant to Mass, Gen, L. ch. 249,F 4, establishing an
action in the nature of certiorari.™ In the closely analogous realm of Mass. Gen. L.,

tion to cut trees or

wd presumably has
trees or alter stome

ure to comply with

™% Super. Ct, 1999.
cven that road may be ""Pnhlicsafe!y.!ormmpb,isnotmanerforpmperconsidemﬁon.SuSouthSmNeighbm
sy the Commonwealth. mdAbumAas’nv.&Mﬁnger.leuLRpm?ln.SMass.Supar 1996). Accordingly, munici-
pahmhaveadop:edlomwbcmmdinmmbyhwsthumquuupermltforasueetopming
mple. lomazeadﬁvewaymmbdivisioumad.Such:esulaﬁonsmayalsonddrmdnchangeswthe

roadway itself by setting Jocal standards. Typfhcally, curb cot by-laws are adopted pursuant to Mass,
unably, a town meeting Gen. L. ch. 40, § 21(1). See § 19.02.
1ation,
ipalitis have specified of the municipality, may nonetheless be addressed by zoning erdinance or by-law. Some towns (for

protected. Municipali- example.hncoln)hmmendedmereaehofthemmmﬂnsmw
3 "'AphmmghoarddecisimpumttoMass.Gen L. ch. 40, § 15C is not properly reviewed
12 hearing. See § 10.05 under Mass. Gen, L. ch 40A, § 17. SnSmthSﬁbetNﬂghbors&Ab\mersAas’nv Ensminger, 2
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Cambridge Rezoning Survives Spot Zoning Challenge

By Richard Gallogly on july 5, 2012

In Farrington v. City of Cambridge (pdf), an “unpublished decision” issued under the court's Rule
1:28, an Appeals Court panel recently affirmed a Land Court decision upholding a rezoning by the
City of Cambridge. The rezoning included a zoning map revision and changes to

H various dimensional requirements, all intended to enable Lesley
i University to move the newly-acquired Art Institute of Boston
| (AIB) to a Lesley-owned site in Cambridge. In connection with the
rezoning, Lesley agreed to contribute $500,000
towards streetscape improvements and other mitigation.
Several abutters challenged the rezoning, arguing that it

amounted to illegal “spot zoning.”

Spot zoning occurs when a municipality singles out a parcel of
land for different zoning treatment than neighboring parcels@[D
for the economic benefit of the landowner, However, just

. ——— e
because the landowner realizes an economic benefit
doesn‘t mean the s invalid. Asthe panel in Farrin

notex €
that the r arbitrary z nabie.nt.su.hsﬁually
unrelated to public health, safety. ., or general welfare, and bears no rational relation to the
R —

publicgood. ..

The evidence showed that, prior to the rezoning, Cambridge conducted a three-year planning
process that identified numerous public benefits to moving the AIB to Cambridge. In light of this
evidence, the pane! affirmed the Land Court's judgment that the rezoning was valid. The panel also
rejected the plaintiffs’ claim that Lesley’s $500,000 mitigation commitment turned the rezoning
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MASSACHUSETTS,
Office of the Building Commissioner

32 Main St, Lee, MA 01238
6 Walker St, Lenox, MA 01240

July 27th, 2020

Steven Garrity
Tom Garrity

LB Corporation
525 Woodlawn
Lee, MA 01238

RE: Rescinding violation of Town of Lee Zoning Bylaws (Chapter 199) at 525 WOODLAWN
RD, Lee, MA 01238,

of the Town of Lee’s assessors’ database shows that you, as Steven Garrity, Tom Garrity
crporauon are the owner of the property at 525 Woodlawn Rd, Lee, MA, which is
': 0-0005.0. The 525 Woodlawn Road property is listed as a




Sample AL Kespmse do  Sper— Zodny

Attorney General’s Standard of Review. Pursuant to G.L. c. 40, § 32, the Attorney General has a “limited
power of disapproval,” and “[iJt is fundamental that every presumption is to be made in favor of the
validity of municipal by-laws.” Amherst v. Attorney General, 398 Mass. 793, 795-96 (1986). The Attorney
General does not review the policy arguments for or against the enactment. Id. at 798- 99 (“Neither we
nor the Attorney General may comment on the wisdom of the town's bylaw.”) Rather, in order to
disapprove a by-law, the Attorney General must cite an inconsistency between the by-law and the state
Constitution or laws (emphasis added). Id. at 796. “As a general proposition the cases dealing with the
repugnancy or inconsistency of local regulations with State statutes have given considerable latitude to
municipalities, requiring a sharp conflict between the local and State provisions before the local
regulation has been held invalid.” Bloom v. Worcester, 363 Mass 136, 154 (1973) (emphasis added).
“The legislative intent to preclude local action must be clear.” Id. at 155. Massachusetts has the
“strongest type of home rule and municipal action is presumed to be valid.” Connors v. City of Boston,
430 Mass. 31, 35 (1999) (internal quotations and citations omitted). The Attorney General also does not
review by-laws for consistency with local law. See G.L. c. 40, § 32. When reviewing zoning by-laws for
consistency with the Constitution or laws of the Commonwealth, the Attorney General's standard of
review is equivalent to that of a court. “[T}he proper focus of review of a zoning enactment is whether it
violates State law or constitutional provisions, is arbitrary or unreasonable, or is substantially unrelated
to the public health, safety or general welfare.” Durand v. IDC Bellingham, LLC, 440 Mass. 45, 57 (2003).
Because the adoption of a zoning by-law by the voters at Town Meeting is both the exercise of the
Town's police power and a legislative act, the vote carries a “strong presumption of validity.” Id. at 51.
“If the reasonableness of a zoning bylaw is even “fairly debatable, the judgment of the local legislative
body responsible for the enactment must be sustained.” Id. at 51 (quoting Crall v. City of Leominster,
362 Mass. 95, 101 (1972)). A zoning by-law must be approved unless “the zoning regulation is arbitrary
and unreasonable, or substantially unrelated to the public health, safety, morals, or general welfare.”
Johnsonv. Town of Edgartown, 425 Mass. 117, 121 (1997). 3 C. Article 30 Does Not Clearly Violate the
Uniformity Principle of G.L. c. 40A, §4. General Laws Chapter 40A, Section 4, embodies a “uniformity
principle” for all zoning regulations: “Any zoning ordinance or by-law which divides cities and towns into
districts shall be uniform within the district for each class or kind of structures or uses permitted.”
Courts have interpreted this section to require that zoning regulations apply equally within a district:
“The uniformity requirement is based upon principles of equal treatment: all land in similar
circumstances should be treated alike . . ..” SCIT, Inc. v. Planning Bd. of Braintree, 19 Mass. App. Ct. 101,
107 (1984) citing Everpure Ice Mfg. Co. v. Bd. of Appeals of Lawrence, 324 Mass. 433, 439 (1949), (“A
zoning ordinance is intended to apply uniformly to all property located in a particular district ... and the
properties of all the owners in that district [must be] subjected to the same restrictions for the common
benefit of all.”)). In evaluating whether different treatment violates the uniformity principle, “[p]rimary
attention is . .. focused on the reasonableness of such classification.” Williams, American Land Planning
Law 32:1 (Rev. ed. 2003). “[A] classification as the means for attaining a permissible end is not to be
declared invalid ‘if any state of facts reasonably can be conceived that would sustain it.”” Caires v.
Building Comm’r of Hingham, 323 Mass. 589, 596-97 (1949) (quoting Rast v. Van Deman & Lewis Co.,
240 U.S. 342, 357 (1916)). Spot zoning only exists when there is a “singling out of a particular parcel for
different treatment from that of the surrounding area, producing, without rational planning objectives,
zoning classifications that fail to treat like properties in a uniform manner.” National Amusements, Inc.
v. Boston, 29 Mass. App. Ct. 305, 312 (1990), citing Shapiro v. Cambridge, 340 Mass. 652, 659 (1960).
Based upon the documents submitted to us by the Town Clerk, pursuant to G.L. c. 40, § 32, we cannot



conclude that the Town’s vote under Article 30 lacks a legitimate planning purpose, or is “arbitrary and
unreasonable, or substantially unrelated to the public health, safety, morals, or general welfare.”
Johnson v. Town of Edgartown, 425 Mass. 117, 121 (1997). On the contrary, the documents submitted
by the Town reflect that the vote under Article 30 does not change the uses that are allowed by right or
by special permit in the District. Rather, Articles 30 extends the boundaries of the District and
establishes a new method for regulating dwelling height. After the public hearing required by G.L. c.
40A, § 5, the Planning Board voted unanimously to support the amendments in order “to allow
reasonable and equitable flood hazard mitigation for properties in the flood plain.” (Report of Planning
Board to Board of Selectmen dated March 10, 2016). The stated purposes of the Conservancy District
are to preserve and maintain the ground water supply on which the inhabitants depend; to protect the
purity of coastal and inland waters; to protect the public health and safety; to protect persons and
property from the hazards of flood and tidal waters; and to preserve the Town’s natural resources.
(Section IV.A.1). The amendments to the Conservancy District adopted under both Article 29 and Article
30 appear to be reasonably related to these legitimate planning purposes. Thus, it appears on this
record that the amendments adopted under Article 30 can be viewed as furthering the public welfare as
part of a legitimate planning process. For this reason, we cannot conclude that Article 30 constitute
“spot zoning” in violation of G.L. c. 40A, § 4. 3
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FIGURE 5
UPLAND DISPOSAL FACILITY

GE-Pittsfield/Housatonic River Site
Rest of River
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